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County Genera Sessions Court conducted apreliminary hearing to determineif there was probable
cause to support his arrest. At the conclusion of the preliminary hearing, the court dismissed the
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murder and two counts of attempted first degree murder. Pursuant to ajury trial, the defendant was
found guilty of one count of second degree murder and two counts of attempted second degree
murder. Accordingly, thetrial court sentenced the defendant to serve twenty years in confinement.
Thedefendant now bringsthisappeal, challenging his conviction on the basisthat (1) he was denied
an opportunity to review the preliminary hearing tape, which was destroyed, and that (2) the trial
court refused to admit certain testimony to cure thisdeficiency. After reviewing these clams, we
find that neither of them merit relief. Accordingly, we affirm the ddendant’ s convidions.
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OPINION

Factual Background
Four men, one of whom was the murder victim, were en route to a car wash after having
recently left a neighborhood egg fight. They pulled up next to another car at an intersection and
proceeded to pelt the car with eggs. The defendant wasin thiscar, along with threeother people. The
defendant exited the vehicleand began shooting at the fleeing car. After he fired several rounds, he




informed the car’ s occupants that “[t]hey won’t fuck with me anymore.” One of the defendant’s
bullets hit the murder victim in the back of his head, and the victim died as aresult of the wound
several days later.

As noted above, the defendant was subsequently arrested on murder charges. At the
conclusion of a preliminary hearing, the court dismissed the charges against the defendant. The
defendant, who wasindicted on murder chargesapproximately oneyear later, sought to review atape
recording of his preliminary hearing. However, he learned that this tape had been destroyed.
Accordingly, he sought either one of the two remedies: (1) adismissal of hisindictment and remand
for anew preliminary hearingor (2) the admission of awitness's statement as a substitute for the
individual’ ssworn preliminary hearing testimony that the defendant woul d have sought to introduce
if that testimony had been properly presarved. Thetrial court refused to grant the defendant either
form of relief. As stated above, he was convicted of one count of second degree murder and two
counts of attempted second degres murder and now hrings this apped.

M otion to Dismiss| ndictment

The defendant arguesthat the trial court erroneously refused to grant his motionto dismiss
hisindictment and remand hiscasefor anew preliminary hearing on the basisthat he was denied his
right to review arecord of his preliminary hearing tape pursuant to Tennessee Rule of Criminal
Procedure 5.1(a).

Thisrule states, in relevant part, that

the [preliminary hearing] proceedings shall be preserved by electronic recording or
its equivalent and when the defendart is subsequently indicted such recording shall
be made availablefor listening to by thedefendant or defendant’ scounsel to theend
that they may be apprised of the evidence introduced upon the preiminary
examination.

Tenn. R. Crim. P. 5.1(a). Furthermore, the proper remedy when a preliminary hearing is lost or
destroyed is for the trial court to grant defense counsel’s reques to dismiss the defendant’s
indictment and remand the case for anew preliminary hearing. See Statev. Carter, 970 S.W.2d 509
(Tenn. Crim. App. 1997). As noted above, defense counsel made such a request, which the tria
court overruled. The court found that the tape was negligently erased and stated that it would not
dismiss the defendant’s case without some showing that the prosecution was ddiberately
withholding information from the defense.

Given the procedure outlined in Carter for remedying a violation of Rule 5.1(a), the tria
court erred by refusing to grant the defendant’ s motion to dismiss the indictment. See, e.q., State
V. Robert C. Copas, No. M1999-00841-CCA-R3-CD, 2000 WL 1336686, at * 1 (Tenn. Crim. App.
at Nashville, Sept. 15, 2000) (affirming atrial court’ sdecision todismiss an indictment and remand
the case for a new preliminary hearing when the tape recording of the defendant’s preliminary
hearing wasinaudible). However, such error issubject to aharmlesserroranalysis. See Statev. Glen
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Porter, No. 03C01-9808-CR-00294, 1999 WL 817658, at *5 (Tenn. Crim. App. & Knoxville, Sept.
29, 1999) (finding that the loss of the opportunity to review a tape recording of a defendant’s
preliminary hearing was harmless error because thedefendant was not prejudiced by thisomission);
Statev. Carter, 970 S.W.2d 509 (Tenn. Crim. App. 1997) (same); Statev. McBee, 644 S.\W.2d 425
(Tenn. Crim. App. 1982) (same); State v. Butts 640 SW.2d 37 (Tenn. Crim. App. 1982) (same).
Specifically, “when the evidence contained in the record is so compelling on the question of the
defendant’ s guilt, the lack of a recording of the preliminary hearing may be considered harmless
error if it would not have dgnificantly aided the defense.” State v. Jamil Butler, No. 01C01-9612-
CR-00529, 1998 WL 240335, at *6 (Tenn. Crim. App. a Nashville, May 14, 1998) (citing State v.
Bohanan, 745 S.W.2d 892, 896 (Tenn. Crim. App. 1987); Butts, 640 S.W.2d at 38).

In theinstant case, the evidence against the defendant was strong. One of the passengersin
the defendant’ s car on the night of the shooti ng, Ms. Harris, testified that the defendant had a gun
in the car on the night in question; that he exited the car before the shooting began; and that once he
got back inside the car after the shooting ceased, he stated that he had not used all of the bulletsin
hisgun andthat “[t]hey won’t fuck withmeanymore.” Further, although Samuel Jones, a passenger
who was in the car with the victim, testified at trial that he did not recall seeing the defendant with
a gun at the crime scene, he had made an earlier inconsistent statement to the police after the
shooting that he had indeed seen the defendant with a nine millimeter gun, the same typeof gun as
the murder weapon, at the crime scene. Additionally, Laron Ward, another passenger inthevictim’'s
car, conclusivdy and positively identified the defendart as the shooter at trial.

The defendant argues that the preliminary hearing testimony would have significantly aided
in his defense because Anthony Johnson, another passenger in the victim’'s car, alegedly testified
at the preliminary hearing that the driver of the defendant’s car was the shooter. The defendant
makes this supposition because Mr. Johnson made a similar statement to the police after the
shooting. The defendant assertsthat thistestimony wouldaid his defensebecause several witnesses
tothe crimeindicated that the defendant wasin therear of thecar, not inthedriver’ sseat. However,
the defendant’ s argument is flawed in many aspects. First, we have no way to conclusively
determine that Mr. Johnson gave testimony at the preliminary hearing that was consistent with his
earlier statement to the police. Moreover, the defendant has not demonstrated that ordering a
dismissal and a new preliminary hearing would cure any prejudice resulting from the trial court’s
erroneousrefusal to dismisshisindictment. If wewereto grant him thisremedy, the defendant has
not demonstrated tha he would be able to procure Mr. Johnson’ s testimony at the new preliminary
hearing. Apparently, Mr. Johnson was unavailable to testify at the defendant’ strial because he had
been avoiding process, as he is a suspect in an unrelated crime.

Inlight of (1) theimpossibility of conclusively determining the substance of Mr. Johnson’s
testimony, (2) the likely inadequacy of adismissal and new preliminary hearing as aremedy for the
destruction of the original preliminary hearing tape, and (3) thestrong evidence of the defendant’s
guilt, we cannot say that the availability of the preliminary hearing testimony would have
“significantly aided the defense.” Butler, 1998 WL 240335, at *6. Accordingly, we deem thetrial
court’ s failure to remand the case for a new preliminary hearing to be harmless error.




Pr osecutorial Misconduct

Thedefendant al so arguesthat the state committed prosecutorial misconduct by allowingthe
tape recording of the preliminary hearing to be destroyed. The trial court determined that the
destruction of the tape was a result of negligence on the part of the state and accordingly found that
the state did not intentionally commit prosecutorial misconduct. We agree with the trial court’s
conclusion.

When determiningwhether alleged instancesof prosecutorial misconduct might haveaffected
the verdict to the prejudice of the defendant, this Court must consider, inter alia “the intent of the
prosecutor in making the improper statements’ or committing theimproper act. Judgev. State, 539
SWw.2d 340, 344 (Tenn. Crim. App. 1976); see also Nicholas Todd Sutton v. State, No.
03C01-9702-CR-00067, 1999 WL 423005, at *7 (Tenn. Crim. App. a Knoxville, June 25, 1999)
(finding that a claim of prosecutorial misconduct did not warrant relief because the petitioner had
not demonstrated that the prosecutor acted intentionally).

In the instant case, the Shelby County District Attorney General’ s Office has taken on the
responsibility of recording preliminary hearings and making them available to the defense upon
request. According tothe Shelby County assistant district attorney general who was prosecuting the
defendant’ s case, his office destroystapesby recording over them oncethe tape becomestwo-years
old. They have adopted this practice dueto the expenserel ated to preserving thesetapes indefi nitely.
The defendant requested to review his preliminary hearing tape outside of this two-year window.
The defendant argues that the attorney general’s office committed prosecutorial misconduct by
failing to preserve his preliminary hearing tape beyond the customary two-year window, as the
defendant wasindicted one year after the preliminary hearing was held. Therefore, the preliminary
hearing tape was destroyed while the defendant’ s case was still active.

Whilewe agreethat thedistrict attorney general’ s practice of destroying preliminary hearing
tapes of active files is a questionable practice, we do not find that the district attorney general’s
office destroyed the tape either intentionally or in order to deprive the defendant of afair tria, but
rather in accordance with a practicethat the office implemented before the defendant’ s preliminary
hearing wasrecorded. Accordingly, becausewedonotfind that thestate acted i ntenti onally, wefind
that the defendant’s claim of prosecutorial misconduct lacks merit.

Admissibility of Unavailable Witness's Statement to the Police

The defendant arguesthat because the sworn testimony recorded in the preliminary hearing
tape could not be introduced at trial, the trial court should have admitted an unavailable witness's
statement to the police. As previously mentioned, this witness gave a statement to the police after
the crime occurred and later testified at the preliminary hearing. However, the witness was not
availableat thetime of trial because he wasavoiding process dueto hisinvolvement in an unrelated
crime. Accordingly, because the defendant ordinarily would have sought to admit this witness's
sworn preliminary hearing testimony during trial under Tennessee Rule of Evidence804(b)(1), the
ruleallowing the admission of prior sworn testimony of unavailabledeclarants, the defendant argues
that the trial court should have fashioned a remedy to compensate the defendant for the loss of the
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opportunity to introduce that prior sworntestimony. Specifically, the defendant arguesthat thetrial
court should have admitted the statement that thiswitness gave to thepolice shortly after the crime
occurred. Althoughthe statement does not comply with themandate of Rule 804(b)(1) that the prior
statement of an unavailable declarant be sworn testimony, the defendant arguesthat the interests of
providing the defendant with a fair tria overri de the evidenti ary requi rements for admissibility.

Tennessee Rule of Evidence 804, an exception all owing admission of otherwiseinadmissible
hear say, appliesonly if thedeclarant of thehearsay statement isunavailable at thetimeof trial. Part
(5) of subsection (a) states that a declarant will be deemed unavailable if the declarant “is absent
form the hearing[,] and the proponent of a statement has been unable to procure the declarant’s
attendance by process.” Tenn.R. Evid. 804(a)(5). Because defense counsel was unableto procure
the presence of the witness at issue, the witness was unavailable within the meaning of Rule
804(a)(5).

However, in order for thiswitness's statemert to have been admissible, the statement must
have been either a statement made under the belief of impending death, a statement against interest,
or former testimony. Tenn. R. Evid. 804(b)(1), (2), (3). However, thewitnessintheinstant casedid
not make his statement while dying or injured, nor did he speak against his own pecuniary or
proprietary interest by making the statement. See Tenn. R. Evid. 804(b)(2), (3). Rather, he was
simply relaying his observationsto apoliceofficer asawitnessto a recent shooting. Moreover, the
statement was not given at a hearing and there was no opportunity for either party to develop or
cross-examine his statement. Tenn. R. Evid. 804(b)(1). Accordingly, the statement was not former
testimony under Rule 804(b)(1) and thus does not fall within the ambit of Rule 804.

Therationale behind the inadmissibility of hearsay statementsisthat hearsay statementsare
inherently unreliable. See Statev. Henry, 33 S\W.3d 797, 801 (Tenn. 2000); Neil P. Cohenetal.,
Tennessee Law of Evidence 8 801.1, at 490-91 (3d ed. 1995). Thelegislature has made exceptions
to the hearsay rule in order to dlow admission of catain hearsay that is assumed to be sufficiently
reliableto warrant admission because of the context in which it was made. See Henry, 33 S.W.3d
at 801. However, the defendant has not demonstrated the reliability of the hearsay statement that he
argues should have been admitted at trial, as he has not argued that the hearsay would fall into one
of therecognized hearsay exceptions. Moreover, severd of thewitnessesat trial gavetestimony that
differed from the statements that they had made to the police shortly after the shooting occurred,
demonstrating the inherent unreliability of such statements and therefore the rationale for their
inadmi ss bil ity.

Furthermore, despite the defendant’ s argument that the trial court should have admitted the
hearsay in order to provide the defendant with a fair trial, we do not find that the admission of
Inadmi ssible hearsay would have changedthe outcome of histrial. Asnoted above, the proof of the
defendant’ s guilt was strong, and thus we do not find that the admission of this hearsay would have
so affected the trial as to change its outcome.




Conclusion

For the foregoing reasons, we find that none of the defendant’s allegations merit relief.
Accordingly, the judgment of thetrial court is AFFIRMED.

JERRY L. SMITH, JUDGE



